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This memcrandum is in response to your reguest of
January 28, 1288, regarding the issue of what statements and
exhibits gheould be attached to FPAAs mailed to the notice
partners by the Service Centers. Your memorandum raises two areas
of concern with the procedures which are currently being used for
sencing FPAAs t¢ notice partners. The first problem is the
failure to provice all of the schedules and exhibits. This raises
consistent settlement concerns, as incomplete settlements are
made with notice partners, Secondly, you see a problem with "full
anc fair"” notice to these partners regarding the bagis of the

acjustments being made.
N 1

We agree with your conclusion that the procedures for
issuance of FPAAs need to be moaified so that all Service Centers
send notice partners complete FPAAs. This includes the schedule
of adjustments, as well as any additional schedules ¢t
explanation of items. We would also agree that the RAR should
not be attached to the copy of the FPAA being sent to notice
partners, instead the appropriate explanation of adjustment
language should be used. As you noted, the RAR is provided to
the tax matters partner and should be nade available to the
notice partners by the TMP upon their reguest.

We have a scheduled a meeting with the Examination Division
to discuss changing the procedures for issuing FPAAs to notice
partners. Depending upon the results of the meeting, we may neec
to follow-up with a memorandum to the Commissioner recommending a
change in procedures. Another recommendation which we will
discuss with Examination, is to have the schedule of adjustments
list the other adjustments to partnership items, such as
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adjustments that do not necessarily affect the determination of
partnership loss or income (i.e., tax credits, charitable
-gontributions and sale of capital assets).

EACTS

Iin your memorandur you express concern with potential
problems that can arise from the way FPAAs are being sent to
nctice partners., You describe the general procedures foilowed by
Oaden Service Center, as well as the other Service Centers, in
msiling copies ¢f the PPRA to notice partners, You cescriive a
specific instance where notice partners did not receive a
compliete Listing of adjustnents. Cne partner submitted & Foru
870~-P based upon the schedule of adjustments he receivec and
which did not in¢lude an ITC disaliowance. The settiement
agreement was signed and accepted by the Service, even thougln -t
did not inciude the ITC issue. The error wag not picked up untii
after the Service accepted the settlement agreement. It so

happens that ITC issue was the most substantial partnership
acjustment, The Service was in essence conceding the ITC issue
The real probler was that the

by accepting the Form 870-F.
Serv:ice could have had to concede the ITC issue to_other rartners

uncder the consistent settlement provisions of section
6224(c) (2). Fortunately, no other partner asked for such
treatment within the 60 cday tiwme frame set oLt in Temporary

Treas. Reg. § 301.6224(c)-37(c)(3).

The general procedures being used in the Ogden Service
Centexr {and it is your understanding, nationwide) when sendiny &
FPAA to notice partner does not include sending all adaitionadl
schedules and explanation of items. The Service Centers do send
the form ietter, the Form 870-P and the schedule of adjustments.
Generally the schedule of acjustments attacheda to FPAA are
designed to reflect adjustments to partnership income or loss.
The problemn occurs in that often there are substantial
adjustments to partnership items which do not affect the
computation of partnership income., Apparently some of the fiow
throuch items which are not usec in calcurating partnership
income or loss are not included on the schedule of adjustments,
s0 unless the complete FPAA is senmt to notice partnecs tney may
believe the separate flow through items are being allowed.

DISCURSION
Your first concern with the procedure that is currentiy
being used is that it can result in settlements that are
incomplete. We agree with your conclques shiouid
so that which occurred in

be modified
=partnership does not occur again. As you noted in
your thorough memorandum on the subject, the consistent

settlement problems that coulé have arisen in this situetion
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could have been a major problem for the Service. It is the
Service's position that the Form 870-P is a binding settlement

_agreement which can not be revoked absent fraud, malfeasance or

mistale of fact. There is no valid argument that can be made

'-ﬁthat there was no meeting of the mlnds, nor that any of the three

i,

conditions mentioned above existed. After &ll, the Service sent

"the schedule of adjustments, as well as reviewed the Signeu Form

870-P before it was executed by the Service and then accepted.

You &also ek;:ressed cWeasures being taken in
light of what happenec 4in are not enough., In
Ogden Service Center the schedule of adjustments are reviewed and
conpared to the revenue agents report and the notice sent tc the
TNP; hopefully reducing the instances where items of adjustments
are missed. Your arg unent is that the failure to include
adjustments on the oxlclnai notice was not caugnt at the
gistrict level, 1t 1is likely that they wili not be caught in the
Service Center, -as persons reviewing the FPAAs do not have
experience as revenue agents or coffice auditcrs. Furthermore you
feel that this procedure does not advise notice partners of the

reasons why acdjustiments arc waae.

¥e are in ayreement that the better procedure would be to
inclucde all adcditional schedules or expianetion of items. The
appropriate explanaticon of adjustment language shcoculd be used in
piace of attaching the revenue agent's report. Again if the
Service Centers are concerned with administrative expediency, we
would suggest that the scheauie of adjustments &iso 1ist otler
rartnercshiz adjustmentes that are reflected on the additional
schedulec, Thic can be generated at the Service Center.

Your second concern addresses the adeguacy of the FPAA being
sent to notice partners, You feel that it does not give the
notice partners full and fair disclosure of the basis of the
adjustments being made, nor does it meet the reguirements set
forth in the statute, the manual and the Tax Court Rules.

Ve agree that the FPAAc would be better if they lHCIUQEu atl
aaditional schedules, but we do not agree that the notices have
procedural due process problems. The Tax Court in Clovis I v,
Gemmissioner, 68 T.C. Mo.53 (1987), stated that because of the
similer functions of the FPAA and the statutory notice of
dGeficiency, "the long established principles applicable to notice
of deficiency chould apply with egual force to a FPAA"™. The code
does not prescribe any specific form or content for notices of
deficiency. A notice which uneyuivocally advises a taxpayer tnat
the Service intends to assess a deficiency against him is
sufficient and & detailed explanation of how a deficiency was
determined is not technically required See. e.g., Qlsen v,
Helvering, 88 F.2d 650,651 (24 Cir. 1937). There is a new twist
ilicposed upon the sufficiency of a notice of deficiency by the

Minth Circuit., See Sg¢ar v. Commissioner, 814 F.2d 1363 (9th Cir.




deterraining a deficiency.

1887). Prior to Scar the Service's act of issuing a facially
proper notice of deficiency was considered to generally satisfy
the statutory reqguirement of determining a deficiency. The linth
Circuit imposed a "substantive content" requirement on

A deterwination implies the Service
has considered the items reported on the return, if a return was
filed and a deficiency was calculated by reterence to tne
taxpayers reported tex liability.

The situation ycu are addressing with incuwpiéie FPARS peiny
sent to Notice partners is very CGifferent from §Scal type issues.
Futhermore a notice partner can get a complete copy of the FPAA
from the TLP, along with the RAR giving an explanaticn of the
acjustments, Aitthcugl we prefer that & coaplete copy of the FPAR
be sent to notice partners, we 4o not believe that the FPAA wouid
be considered defective for purposes of full and fair notice, for
the reasons nentioneu above.

However, the effect on burden of proof is less certain.
iWhere a notice partner petitions from the incomplete notice of

FPAA and the respondent later seeks to raise the onitted
(e.¢., the I7C isgsgue in

agjustments as issues on answer C e
_), the Court may consider it & new issue,
shifting the buruen of proof, desplite its being raised in tihe
FPAL lssueu tc the TIF.

We wili Keep you advised as to the results of our meeting
witl Zuoeumainetion.  Should you have any guestions recarding this
matter please contact larsha Keyes at FITS 5066~4174.

Marlene Crocss
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